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QUESTIONS PRESENTED 


In the opinion of appellant the questions presented are: 


1. 


Whether evidence by a doctor for the employer that 
"there is no specific correlation between the 
illness and the employment” is sufficient for Deputy 
Commissioner to deny a claim for illness arising 


in the course of employment. 


Whether the United States District Court is barred 
by law from reversing the Deputy Commissioner's 
findings because there was at least some evidence 


in support of his findings. 
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BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


That in this proceeding the plaintiff request a 


review of the compensation order of the now deceased Deputy 
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Commissioner Charles Einbinder, filed underthe District of 
Columbia Workman's Compensation Act, D. C. Code 36-501 
and included in the records herein. The question raised 
herein is whether the finding in the compensation order is 
supported by the evidence in the record. If the record 
does not support the finding, then plaintiff is entitled to 
judgment reversing the Deputy Commissioner's order as a 
matter of law. 

The material facts as to which the plaintiff con- 
tends there is no genuine issue a re as follows: 

That from sometime either in 1938 or 1939 to May 
1, 1962, the plaintiff was in the employ of the District 
Management Parking Company., the defendant herein, that the 
employer was subject to the provision of an Act of Congress 
approved May 17, 1928 entitled "an Act to provide Compensation 
for disability or death resulting from injury to employees 


in certain employments in the District of Columbia and for 


other purposes": that the liability of the employer for compen- 


sation under the said Act was insured by the Aetna Casualty 
and Surety Company; 

That the employment of the claimant by the employer 
was as a parking lot attendant; 

That on September 6, 1963, the claimant filed a claim 


against the employer for benefits under the District of Colum- 
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bia Workman's Compensation Act (Title 36, Section 501 D. C. 
Code 1961 Edition) alledging that on May 1, 1962, while 
discharging his duties as a parking lot attendant, he 


suffered a mental breakdown because of the pressure of his 


duties which the claimant alleges caused him to suffer in- 


termittent periods of temporary partial and permanent partial 
disability beginning May 5, 1962 to the present date and 
continuing, and required medical treatment, hospitilization 
and care; 

That the claimant testified that, in addition to 
performing his duties as a parking lot attendant at the en- 
ployers regular project during the week, he was required by 
the employer to work at another project and was told that if 
he didn't work at the second lot, he would be discharged 
which allegedly upset the claimant and allegedly caused his 
sickness. 

That he was hospitalized on May 2, 1962 and discharged 
on May 14, 1962 with a diagnosis of schizophrenic reaction. 
That subsequent to May 14, 1962, he was readmitted to the 
hospital for treatment of his schizophrenic reaction, which 
treatment has lasted up to and including the present time. 

That a hearing upon the said claim was first held 
on August 25, 1964. 


That written notice of the alleged injury or illness 
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was not given to the employer and to the Deputy Commissioner 
within the statutory period. 

That plaintiffs claim was rejected for the following 
reasons: 

That the claimant did not sustain an injury or any 
illness arising out of any or in the course of his employ- 
ment on May 1, 1962, or at any time during his tour of duty 
with this employer from sometime either in 1938 or 1939 to 
May 1, 1962. 

That the claimant suffered from schizophrenic reaction 
which did not arise out of or in the course of his employment 
on May 1, 1962 and was neither caused nor precipitated or 
accelerated thereby or otherwise related thereto or to his 
tour of duty with this employer from sometime either in 1938 
or 1939 to May 1, 1962. 


That the claimant failed to give written notice of 


the alleged injury or illness to the employer and to the 
Deputy Commissioner within the statutory period. 

That Doctor James E. Chapman testified that the 
plaintiff's illness was caused by long periods of conscient- 
jous service more specifically in the period from 1956 until 
1962 the sixty to seventy hours a week work with no assist- 
ance, (T.104). Dr. Robert Henry Groh, the defendants witness, 


testified that he did not know what caused the mental illness 
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and that there was no specific connectings to his employment 


and his mental illness (T.135). 
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STATEMENT OF POINTS 


The Trial Court Erred As A Matter Of Law In: 


Concluding as a matter of law that there was 
substantial evidence to support the Deputy 


Commissioner's findings. 


Concluding as a matter of law that any testimony 


which would tend to support the Deputy Commissioner's 


findings is substantial. 


SPECIFICATION OF REPORTER'S TRANSCRIPT TO BE READ 


With respect to point one and point two, appellant 
desires the court to read the entire twelve pages of the 


transcript inclusive. 
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ARGUMENT 


The Trial Court's conclusion of law are erroneous; 


its judgment should be reversed. 


1. AS A MATTER OF LAW, THERE WAS NOT SUBSTANTIAL 
EVIDENCE TO SUPPORT THE DEPUTY COMMISSIONER'S FINDINGS, AND 
THE TRIAL COURT'S CONCLUSION TO THAT EFFECT WAS ERROR. 


The Deputy Commissioner states as two of his reasons 
for rejecting the claim: 


1. That the claimant did not sustain 
any injury or any illness arising out of 
or in the course of his employment on 

May 1, 1962, or at any time during his 
tour of duty with this employer from some- 
time either in 1938 or 1939 to May 1, 1962; 


26 That the claimant suffered from 
schizophrenic reaction which did not arise 
out of or in the course of his employment 
on May 1, 1962 and was neither caused nor 
precipitated or accelerated thereby or 
otherwise related thereto or to his tour of 
duty with this employer from sometime 
either in 1938 Or 1939 to May 1, 1962; 


In examining the record, we find that Dr. James E. 
Chapman, the plaintiffs witness testified that 


"I feel that this subjects case has long 
periods of conscientious service, which 

can be - was evident to me from his inter- 
view, plus the long hours may have produced 
a predisposing situation where this added 
request of additional work over and above 
his usual long hours of duty evoked and 
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acute reaction, withdrawl from reality, 

and brought on the symptons which he 
presented, with an acute schizonphrenic re- 
action induced by a precipitating load of 
work over and above his normal duty require- 
age (T. of Deputy Commissioner's hearing, 
P. 99). 


In answer to a question as to what the predisposing 


factors were, the Doctor stated: 


"the long years of work, the conscientious 
application of his job, but more specifi- 
cally in the period from 1956 until 1962 

the 60 to 70 hours a week with no assistance. 
Mr. Butler on my questioning, explained to 

me that since he was doing everything at this 
lot, he has the full entire responsibility of 
the operation for some ten to eleven hours per 
day, and that while he tried not to carry his 
problems home with him, he did worry about 
meeting his requirements and making his 
collections correcttly”. 


"He indicated that if his time was off by as 
much as three minutes in checking a car in 
and out, that the lost hour of parking would 
be charged against his salary rather than re- 
covered from the company”. 


"He indicated this was a cause of continuing 
concern to him to avoid being docked for failure 
to stamp tickets promptly”. 


"He stated that, or, I believe that another 
precipitating factor in addition to his chronic 
worry and: stress conditions was a requirement 
of having to work at the stadium over and above 
his usual duties". (T. 104). 


This of course would be substantial evidence as to 
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the basis from which the plaintiff's mental illness arose. 
In deciding a question of this nature, there is little doubt 
that the best evidence and possibly the only evidence that 
could be considered would be that of qualified physicians. 
There does not appear anywhere else in the record 


any evidence from any doctor that the plaintiff's mental 


illness came from any other source. As a matter of fact, when 


the defendants' witness, Dr. Robert Henry Groh, was asked 
what caused the plaintiff's schizophrenic condition, his an- 
swer was that, 

"no specific correlation could be made between 

the plaintiff's work as a parking lot atten- 

dant and the schizophrenia from which claimant 

has suffered back in 1962", (T. of Deputy 

Commissioner's hearing P. 135). 

Certainly when we are dealing with mental illness 
there is hardly ever a specific incident that is the direct 
cause in any case. But, in using the word "specific" it 
would clearly indicate that Dr. Groh was of the opinion that 
the claimant's work condition was a cause of his mental con- 
dition, if not in his opinion the specific cause, accordingly; 

"Absent, substantial evidence to the contrary, | 

a disability occuring in the course of em- 


ployment" must be presumed to have arisen 
there-from" with respect to the Longshoremen's 
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Act". Title 36, Section 501, D. C. Code 

1961 Edition, Travelers Insurance Co. vs. 

Donovan, 95 U.S. App. D.C. 331, 221 F. 2nd 

886. 

Considering the record as a whole, including the 
evidence as stated above, there appears to be no substant- 


ial evidence to the contrary that the disability of the 


plaintiff arose from his employment. 


II. AS A MATTER OF LAW, ANY EVIDENCE THAT TENDS 
TO SUPPORT THE DEPUTY COMMISSIONER'S FINDINGS IS NOT 
NECESSARILY SUBSTANTIAL AND THE TRIAL COURT'S CONCLUSION 
TO THAT EFFECT WAS ERROR. 


It appears that the District Court was of the opinion 
that any evidence that would tend to support the findings of 
the Deputy Commissioner was substantial and was not subject 
to review by the court, (T. 9/29/65, P. 11 - 12). However, 


we contend that a mere statement by a physician is not necess- 


arily substantial evidence to support the Deputy Commissioner's 


findings and that: said Commissioner's findings are only to 

be accepted where there is substantial evidence on the record 
considered as a whole, "O'Leary vs. Brown - Specific Maxon, 
1951, 340 U.S. 504, 71S. Ct. 470”. 


We note that in, "Robinson vs. Bradshaw", 206 F. 2d. 
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435, 92 U.S. App. D. C. 216", that, 


"several doctors testified, one of whom 

had examined the deceased in the jail. 

Their testimony, coupled with the evidence 

of events leading up to the death, gives 

support to the findings that deceased was 

suffering from an illness which led to his 

death, and to the conclusion that this illness 

itself did not arise out of or in the course 

of the employment. But this alone is not 

sufficient basis for denial of compensation”. 

Similarly in this case, the only evidence that we 
have to support a finding that appellant's illness did not 
arise in the course of employment, is as stated that, 

"no specific correlation could be made 

between the plaintiff's work as a parking 

lot attendant and the schizophrenia from 

which claimant has suffered back in 1962". 

Considering the holding in the Robinson case, this 
would certainly appear not to be substantial evidence to the 
contrary. It seems that the failure to make an award to 
appellant herein, resulted from a misapplication of the statute 
to the factual situation. Otherwise, there would be a failure 
to give affect to the statutory presumption, that since 
appellant's illness occurred in the course of his employment, 


it must be presumed to have arisen therefrom. 


We submit that in accordance with the holdings in 


evidence is not 


BEST COPY AVAILABLE 
_ from the original bound vohene | 


necessarily substantial evidence and that from reviewing 


the record herein, the evidence was not substantial to 


support the findings of the Deputy Commissioner or the United 


States District Court. 
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CONCLUS ION 


Considering then that the evidence produced at the 
hearing of the Deputy Commissioner on this matter was not 
substantial so as to support his findings of denying the 
appellant herein's claim, we submit that the judgment of the 


District Court should be reversed. 


And considering that the law does not indicate that 


any evidence which would tend to support the Deputy Commiss- 


joner's findings is substantial, that the evidence produced 


jin the case herein was not substantial and the judgment of 


the Trial Court herein should be reversed. 


It is respectfully requested that after review of 


this matter, the judgment of the Lower Court will be reversed. 
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7 fp. 7 é ~ 


Attorney For Appellant 
918 "F" Street, N. W. 
Suite 608 

Washington, D. C. 


UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 19,876 


JOSEPH FRANCIS BUTLER 


Appellant 


vs. 


DISTRICT PARKING MANAGEMENT CO., ET AL 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
For The District Of Columbia 


BRIEF FOR APPELLANT 
CERTIFICATE OF SERVICE 
I, hereby certify that a copy of the foregoing was 
mailed, postage prepaid, this_7 day of a: , 1966, 
to M. §. Mazzuchi, Attorney for Defendants, 405 Investment 
Building, Washington, D. C., And to, Ellen Lee Park, Attorney 
for Deputy Commissioner, United States Court House. 


ORSEY EVANS , ESQUIRE 


Attorney For Appellant 
918 "F" Street, N. W. 
Suite 608 


Washington, D. C. 


BRIEF FOR APPELLEES, DISTRICT PARKING 
MANAGEMENT Co. & AETNA CASUALTY & SURETY CO. 


IN THE 


United States Court of Appeals 


For tHe Disrricr or CotumsBria Crrcurr 


No. 19,876 


JosepH Francis Butter, Appellant 


Vv. 


Districr Parktnc ManaGeMENT Co., et au., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


sagen vi Spt S. Mazzucer 
=e" 405 Investment Building 
Washington 5, D. C. 
Attorney for Appellees, Aetna 
Casualty & Surety Co. & Dis- 


trict Parking Management 
Co. 


Press or Byron S. ADAMs, WASHINCTON, D.C. 


EPs 


QUESTION PRESENTED 


The sole question for determination by this Court is 
whether the record considered as a whole supports the 
findings of the Deputy Commissioner that the employee’s 
accident or illness did not arise out of and in the course of 
his employment. 
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STATEMENT OF THE CASE 


This cause arises upon a complaint to set aside a compen- 
sation order filed by the Deputy Commissioner on Decem- 
ber 30, 1964, pursuant to the provisions of the Longshore- 
men’s and Harbor Workers’ Compensation Act of March 
4, 1927, 44 Stat. 1424, 33 U.S.C. Sec. 901 et seq., as made 
applicable to the District of Columbia by the Act of May 
17, 1928, 45 Stat. 600 D.C. Code 36-501. In said order the 


2 


Deputy Commissioner rejected the claim for workmen’s 
compensation on the grounds that the claimant did not 
sustain an injury or any illness arising out of or in the 
course of his employment and further that the claimant 
had failed to give the employer and the Deputy Commis- 
sioner written notice of any injury within the statutory 
period. The appellant, taking issue with the rejection, al- 
leges that the compensation order is in error with respect 
to the findings of the Deputy Commissioner that the al- 
leged injury did not arise out of or in the course of his 
employment and that the claimant failed to give the em- 
ployer and deputy commissioner written notice of the al- 
leged injury within the statutory period. 


THE COMPENSATION ORDER 


The compensation order complained of reads in per- 
tinent part as follows: 


Fryprincs or Fact 


1. That from sometime either in 1938 or 1939 to 
May 1, 1962, the claimant above named was in the 
employ of the employer above named, whose address is 
1622 L Street and 1419 Eye Street, Northwest, Wash- 
ington, District of Columbia; that the employer was 
subject to the provisions of an Act of Congress 
approved May 17, 1928, entitled ‘‘An Act to provide 
compensation for disability or death resulting from 
injury to employees in certain employments in the Dis- 
trict of Columbia and for other purposes’’; that the 
liability of the employer for compensation under the 
said Act was insured by the Aetna Casualty & Surety 
Company ; 

2. That the employment of the claimant by the em- 
ployer was as a parking lot attendant; 


3. That on September 6, 1963, the claimant filed claim 
against the employer for benefits under the District 
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of Columbia Workmen’s Compensation Act alleging 
that on May 1, 1962, while discharging his duties as a 
parking lot attendant, he suffered a mental breakdown 
because the pressure of his duties which the claimant 
alleges caused him to suffer intermittent periods of 
temporary total, temporary partial and permanent 
partial disability beginning May 5, 1962, to the present 
date and continuing, and required medical treatment, 
hospitalization and care; 


4. That the claimant testified that, in addition to 
performing his duties as a parking lot attendant at the 
employer’s regular project during the week, he was 
required by the employer to work at another project 
and was told that if he didn’t work at the second lot 
he would be discharged which allegedly upset the 
claimant and allegedly caused his sickness, which is 
not in accord with the testimony of the claimant’s 
supervisor and the employer’s manager that the 
claimant was not compelled, in addition to his regular 
duties, to work at the second project or he would lose 
his job; that the work at the second project, as found 
above, was on a voluntary basis; 


5. That the claimant’s wife testified she informed 
the employer that the claimant suffered a nervous 
breakdown but did not tell the employer that she or 
the claimant felt such illness was due to his duties at 
the employer’s establishment; 


6. That the claimant never complained to the em- 
ployer that he suffered any strain or stress in the 
performance of his duties; that the claimant did not 
complain that the work was too strenuous or that it 
made him nervous, or that the work was hard on him; 
that the claimant did not complain about operating the 
lot without help, when necessary to do so; 


7. That he was hospitalized on May 2, 1962, and 
discharged on May 14, 1962, with a diagnosis of 
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schizophrenic reaction; that the claimant did not in- 
form the physicians at this facility of the alleged 
injury of May 1, 1962 or that his tour of duty with this 
employer from sometime either in 1938 or 1939 to 
May 1, 1962, was the reason for his admission into 
the hospital ; 


8, That subsequent to May 14, 1962 he was re- 
admitted to hospitals for treatment of his schizophrenic 
reaction, as found above; that during these periods of 
hospitalization the claimant made no mention to the 
physicians at these facilities that his work as a parking 
lot attendant had anything to do with his confinement 
at these facilities ; 


9. That the claimant suffered from a schizophrenic 
reaction which did not arise out of or in the course 
of his employment on May 1, 1962 and was neither 
caused no precipitated or accelerated thereby or other- 
wise related thereto or to his tour of duty with this 


employer from sometime either in 1938 or 1939 to 
May 1, 1962; 


40. That a hearing upon the said claim was first 
held on August 25, 1964; that at the said hearing the 
employer and the insurance carrier made objections 
to the claim, including the objection that the claimant 
failed to file a written notice of the alleged injury or 
illness within the statutory period; 


11. That written notice of the alleged injury or ill- 
ness was not given to the employer and to the Deputy 
Commissioner within the statutory period and the 
employer did not have knowledge of the alleged injury 
or illness; that the claimant did not sustain an injury 
or any illness arising out of or in the course of his 
employment on May 1, 1962 or at any time during his 
tour of duty with this employer from sometime either 
in 1938 or 1939 to May 1, 1962; 
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12. That the claimant secured the services of 
physicians and hospital care and treatment without the 
employer’s authorization; that the employer is not 
liable for the cost of such unauthorized medical 
services; 


13. That the testimony of the employees’ supervisor 
and the general manager of the employer’s establish- 
ment was the more credible and persuasive; 


14. That the testimony of Dr. Robert Henry Groh 
was the more reliable and convincing. 


Upon the foregoing findings of fact, it is ordered by 
the Deputy Commissioner that the claim for compensa- 
tion benefits be and the same is hereby REJECTED 
for the following reasons: 


1. That the claimant did not sustain an injury or 
any illness arising out of or in the course of his em- 
ployment on May 1, 1962 or at any time during his 


tour of duty with this employer from sometime either 
in 1938 or 1939 to May 1, 1962; 


2. That the claimant suffered from schizophrenic 
reaction which did not arise out of or in the course of 
his employment on May 1, 1962 and was neither caused 
nor precipitated or accelerated thereby or otherwise 
related thereto or to his tour of duty with this em- 
ployer from sometime either in 1938 or 1939 to May 1, 
1962; 


3. That the claimant failed to give written notice of 
the alleged injury or illness to the employer and to 
the Deputy Commissioner within the statutory period. 


Upon a review of the record, the Court below granted 
the motions of the Deputy Commissioner and defendants, 
District Parking Management Co. and the Aetna Casualty 
& Surety Co., for summary judgment and dismissed the 
action of the plaintiff. This appeal followed. 
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SUMMARY OF ARGUMENT 

The evidence in the record considered as a whole supports 
the findings of the deputy commissioner. The sole issues 
submitted to the deputy commissioner were issues of fact 
upon which he made his findings after hearing and viewing 
all of the evidence. Any deductions or inferences drawn 
by the deputy commissioner from this evidence and the 
findings of fact derived therefrom should be taken as estab- 
lished facts and are not judicially reviewable. 


ARGUMENT 
The District Court correctly held that the administrative 
record supported the deputy commissioner’s finding that 
the employee did not sustain an injury or illness arising 
out of or in the course of his employment on May 1, 1962, 
or at any time during his tour of duty with this employer. 


The brief of the defendant deputy commissioner has set 
forth the applicable general principles of compensation 


law with supporting citations. These principles are basic, 
well established, and need not be repeated in full in this 
brief. 


Under the compensation law governing this case an 
injury or illness must arise out of and in the course of the 
employment. The deputy commissioner has found, as a 
fact, that the injury to the employee did not arise out of 
or in the course of the employment. This ultimate fact 
was necessarily based upon other facts, evidence and testi- 
mony considered by the deputy commissioner. It is not 
necessary to repeat these facts herein because they have 
been fully and ably set out in the deputy commissioner’s 
brief. The record supports the deputy commissioner’s 
rejection of this claim and his findings are clearly supported 
by substantial evidence considering the record as a whole. 

The scope of judicial review in cases such as the one at 
bar is set forth in O’Leary v. Brown-Pacific-Maxon, Inc., 
340 U.S. 504 (1951), in which the Supreme Court said: 


«; |. the standard, therefore, is that discussed in 
Universal Camera Corp. v. National Labor Relations 
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Board, 340 U.S. 474, 71 S. Ct. 456. It is sufficiently 
described by saying that the findings are to be accepted 
unless they are unsupported by substantial evidence 
on the record considered as a whole. . . .”’ 


Similarly with reference to the inferences drawn by a 
deputy commissioner, the Supreme Court in Cardillo v. 
Inberty Mutual Insurance Co., 330 U.S. 469 (1947), said: 


‘‘In determining whether a particular injury arose 
out of and in the course of employment, the deputy 
commissioner must necessarily draw an inference from 
what he has found to be the basic facts. The pro- 
priety of that inference, of course, is vital to the 
validity of the order subsequently entered. But the 
scope of judicial review of that inference is sharply 
limited by the foregoing statutory provisions. If 
supported by evidence and not inconsistent with the 
law, the Deputy Commissioner’s inference that an 
injury did or did not arise out of and in the course 
of employment is conclusive. No reviewing court can 
then set aside that inference because the opposite one 
is thought to be more reasonable; nor can the opposite 
inference be substituted by the court because of the 
belief that the one chosen by the Deputy Commissioner 
is factually questionable.’’ 

“*._. . It is likewise immaterial that the facts permit 
the drawing of diverse inferences. The Deputy Com- 
missioner alone is charged with the duty of initially 
selecting the inference which seems most reasonable 
and his choice, if otherwise sustainable, may not be 
disturbed by a reviewing court.’? 


Under such interpretations of the Longshoremen’s Act by 
the Supreme Court of the United States, as well as by the 
Court of Appeals for the District of Columbia, Phoenix 
Assurance Company v. Britton, 110 U.S. App. D.C. 118, 
289 F. 2d 784 (1961); General Accident Fire and Life 
Assurance Corporation v. Britton, 103 U.S. App. D.C. 135, 
255 F. 2d 544 (1958); Liberty Mutual Insurance Co. v. 
Britton, 100 U.S. App. D.C. 236, 243 F. 2d 659 (1957); 
United States Fidelity and Guaranty Co. v. Britton, 88 U.S. 
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App. D.C. 293, 188 F. 2a 674 (1951), a court may not set 
aside a compensation order unless, on the whole record, the 
court believes that the deputy commissioner was ‘‘com- 
pelled”’ to make findings, draw inferences and arrive at 
conclusions different from those set forth in the compensa- 
tion order complained of. As stated by this Court as 
recently as January 16, 1964, in the case of June L. Wolf, 
et al. v. Britton, being case No. 17792, 

“Hore the Deputy Commissioner drew the inference 
from all of the facts as found that the injury suffered 
by the appellant’s decedent did not arise out of his 
employment. Accordingly he concluded on a record 
which supports him that the claim was not compensable. 
Since ‘there is factual and legal support for that con- 
clusion, our task is at an end.’ ”’ 


The deputy commissioner’s task in the instant case was 
to decide from the evidence in the record as a whole 
whether claimants had sustained their burden of proving 
that the deceased’s injury was employment related, 


namely, that it arose out of and in the course of his 
employment. Section 2(2) of the Longshoremen’s Act, 
33 U.S.C. 902 (2). 


It was solely within the province of the deputy com- 
missioner as the trier of the facts to determine the 
credibility of witnesses; he could disbelieve any part or 
all of the evidence presented according to his judgment of 
its truthfulness and reliability: Kwasizur v. Cardillo, 175 
F. 2d 235 (C.A. 3, 1949), cert. den. 338 U.S. 880; Gooding 
vy. Willard, 209 F. 2d 913 (C.A. 2, 1954); Wilson & Co. v. 
Locke, 50 F. 2d 81 (C.A. 2, 1931); Hudnell v. O’Hearne, 
99 F. Suppl. 954 (Md. 1951) ; John W. McGrath Corp. v. 
Hughes, 289 F. 2d 403 (C.A. 2, 1961) ; Associated General 
Contractors v. Cardillo, 70 App. D.C. 303, 106 F. 2d 237 
(1939). The deputy commissioner, in determining cred- 
ibility, was not, of course, required to accept the testimony 
of the plaintiffs or their witnesses. See in this connection 
Kwasizur v. Cardillo, 175 F. 2d 235 (C.A. 3, 1949), cert. den. 
338 U.S. 880, in which the Court of Appeals said: 
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“*. ._. As for Kwasizur himself, it could hardly be 
claimed that the Deputy Commissioner was bound to 
accept the truth of the story, even though it were not 
contradicted, if it seemed to him, as the trier of facts, 
an improbable one. We think, therefore, if no further 
testimony had been presented except that offered on 
behalf of the claimant, the finding against him could 
not be disturbed by a court.’’ 


It should be noted that judicial review of a rejection of 
a claim involves a somewhat different viewing of the 
evidence from review of an award of compensation. In the 
latter case there must be affirmative evidence in the record 
to support the award; in the former, affirmative evidence 
is not needed to support the denial of compensation since, 
upon failure of a claimant to carry the burden of proof in 
support of his claim, the claim must be rejected notwith- 
standing the absence of affirmative evidence to disprove 
the claim. In other words, it is not necessary for the 
employer to prove a negative. Gooding v. Willard, 209 
F. 2d 913 (C.A. 2, 1954); Kwasizur v. Cardillo, 175 F. 2d 
235 (C.A. 3, 1949). The rejection follows the claimant’s 
failure to establish his claim. 


The record herein contains ample evidence to support 
the deputy commissioner’s conclusion that the employee’s 
condition did not arise out of and in the course of the 
employment. The deputy commissioner’s determination 
that there was no causal relationship between the work 
of the employee, either as an original, precipitating or 
aggravating activity or force, and his present physical 
condition is amply supported by affirmative evidence that 
this condition was the natural progression of an illness, 
unassociated with work. Where the right to compensation 
depends on the acceptance of one of two conflicting medical 
theories, the question is one of fact to be decided by the 
deputy commissioner; and his finding may not be disturbed 
unless he acted unreasonably in accepting testimony that 
was not substantial or in deciding the case against the 
overwhelming weight of the evidence. 
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With reference to the problem here presented, it has been 
held that 


Whether a given accident is so related or incident to 
the business (of the employer) must depend upon its 
own particular circumstances. No exact formula can 
be laid down which will automatically solve every case. 
Cudahy Co. v. Parramore, 263 U.S. 418, 424 (1923). 


Consequently, the question arises whether the circum- 
stances in the case under review support the deputy com- 
missioner’s findings that the illness of the employee did 
not arise out of and in the course of his employment. 


As the Supreme Court has observed, there has been a 
wealth of decisions relating to the phrase ‘‘arising out of 
and in the course of the employment.’? Cardillo v. Liberty 
Mutual Ins. Co., 330 U.S. 469 (1946). To arise out of 
employment it has been said that the injury must occur 
“in the course of the employment and as the result of a 
risk involved in or incidental to the employment or to the 
conditions under which it is required to be performed.” 
(Emphasis supplied). Ackerman v. Cardillo, 78 U.S. App. 
D.C. 310, 140 F. 2d 348, 349 (1944), quoting from Fazio v. 
Cardillo; Speaks v. Hoage, 64 App. D.C. 324, 78 F. 2d 208 
(1935); cert. den. 296 U.S. 574. The mere fact that any 
injury has been contemporaneous with employment does 
not alone constitute a sufficient basis for an award; and, 
accordingly, a finding by the deputy commissioner that an 
injury did not arise out of and in the course of employ- 
ment will be sustained despite such contemporaneousness. 
Groom v. Cardillo, 73 App. D.C. 358, 119 F. 2d 697, 699 
(1941), referring to Ayers v. Hoage, 61 App. D.C. 388, 389, 
63 F. 2d 364, 365 (1933). 


Accordingly, in view of the evidence of record, the deputy 
commissioner’s conclusion that no employment related 
injury had been sustained is fully supported by the record. 
It cannot be said that the deputy commissioner was 


il 


‘‘ecompelled’’ to make a finding that the injury sustained 
by the claimant arose out of or in the course of his employ- 
ment. 


CONCLUSION 


In view of the above it is respectfully submitted that 
the compensation order complained of is in accordance 
with law and that the judgment of the Court below 
sustaining it was proper and should be affirmed. 


Respectfully submitted, 


M.S. Mazzucur 
405 Investment Building 
Washington 5, D. C. 

Attorney for Appellees, Aetna 
Casualty & Surety Co. & Dis- 
trict Parking Management 
Co. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,876 


JOSEPH FRANCIS BUTLER, APPELLANT 
CP 

DISTRICT PARKING MANAGEMENT Co. 
and 

THE AETNA CASUALTY AND SuRETY Co. 
and 


THEODORE BRITTON, Deputy Commissioner D. C. Bureau 
of Employees’ Compensation, APPELLEES 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE BRITTON 


COUNTERSTATEMENT OF THE CASE 


This cause arose upon an action instituted by appellant, 
plaintiff below, to review and set aside as not in accord- 
ance with law a compensation order filed by Charles Ein- 


(1) 


2 


binder,’ Deputy Commissioner, Bureau of Employees’ 
Compensation, United States Department of Labor, on 
December 30, 1964, pursuant to the provisions of the 
Longshoremen’s and Harbor Workers’ Compensation Act 
of March 4, 1927, 44 Stat. 1424, as amended, 33 U.S.C. 
901 et seg., and as made applicable to the District of 
Columbia by the Act of May 17, 1928, 45 Stat. 600, D. C. 
Code 36-501. 

In that order, the claim of appellant, Joseph Francis 
Butler (hereinafter referred to as “claimant” or “em- 
ployee”), for workmen’s compensation benefits was re- 
jected for the reason that no disability related to the 
claimant’s employment had been sustained by him and, 
further, that the claimant had failed to give his em- 
ployer and the deputy commissioner written notice of any 
alleged injury within the time required by law. The 
claimant filed a complaint in the Court below which, in 
effect, took issue with the deputy commissioner’s findings. 
To the complaint, the deputy commissioner, as well as the 
employer and its insurance carrier, filed separate motions 
for summary judgment. Claimant, plaintiff below, filed 
a cross motion for such judgment. The Court below, upon 
review of the record, sustained the deputy commission- 
er’s findings, and granted defendants’ motions and denied 
claimant’s motion. This appeal followed. 


THE COMPENSATION ORDER 


The compensation order complained of reads, in pertin- 
ent part, as follows: 


1. That from sometime either in 1938 or 1939 to 
May 1, 1962, the claimant above named was in the 
employ of the employer above named, whose ad- 
dress is 1622 L Street and 1419 Eye Street, North- 


2 Deputy Commissioner Einbinder having died subsequent to the 
institution of the present action, Deputy Commissioner Theodore 
Britton, appellee herein, was substituted as successor for the pur- 
poses of this proceeding in accordance with Rule 25 of the Federal 
Rules of Civil Procedure. 


3 


west, Washington, District of Columbia; that the 
employer was subject to the provisions of an Act 
of Congress approved May 17, 1928, entitled “An 
Act to provide compensation for disability or death 
resulting from injury to employees in certain em- 
ployments in the District of Columbia and for 
other purposes”; that the liability of the employer 
for compensation under the said Act was insured 
by The Aetna Casualty and Surety Company; 

. That the employment of the claimant by the em- 
ployer was as a parking lot attendant; 

. That on September 6, 1968, the claimant filed 
claim against the employer for benefits under the 
District of Columbia Workmen’s Compensation 
Act alleging that on May 1, 1962, while discharg- 
ing his duties as a parking lot attendant, he suf- 
fered a mental breakdown because of the pressure 
of his duties which the claimant alleges caused him 
to suffer intermittent periods of temporary total, 
temporary partial and permanent partial disability 
beginning May 5, 1962 to the present date and 
continuing, and required medical treatment, hos- 
pitalization and care; 

. That the claimant testified that, in addition to 
performing his duties as a parking lot attendant at 
the employer’s regular project during the week, he 
was required by the employer to work at another 
project and was told that if he didn’t work at the 
second lot he would be discharged which allegedly 
upset the claimant and allegedly caused his sick- 
ness, which is not in accord with the testimony 
of the claimant’s supervisor and the employer’s 
Manager that the claimant was not compelled, in 
addition to his regular duties, to work at the sec- 
ond project or he would lose his job; that the work 
at the second project, as found above, was on a 
voluntary basis; 

. That the claimant’s wife testified she informed the 
employer that the claimant suffered a nervous 
breakdown but did not tell the employer that she 
or the claimant felt such illness was due to his 
duties at the employer’s establishment; 
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. That the claimant never complained to the em- 
ployer that he suffered any strain or stress in the 
performance of his duties; that the claimant did 
not complain that the work was too strenuous or 
that it made him nervous, or that the work was 
hard on him; that the claimant did not complain 
about operating the lot without help, when neces- 
sary to do so; 

_ That he was hospitalized on May 2, 1962 and dis- 
charged on May 14, 1962 with a diagnosis of 
schizophrenic reaction; that the claimant did not 
inform the physicians at this facility of the alleged 
injury of May 1, 1962 or that his tour of duty 
with this employer from sometime either in 1938 
or 1939 to May 1, 1962 was the reason for his ad- 
mission into the hospital; 

_ That subsequent to May 14, 1962 he was read- 
mitted to hospitals for treatment of his schizo- 
phrenic reaction, as found above; that during these 
periods of hospitalization the claimant made no 
mention to the physicians at these facilities that his 
work as a parking lot attendant had anything to 
do with his confinement at these facilities; 

_ That the claimant suffered from a schizophrenic 
reaction which did not arise out of or in the course 
of his employment on May 1, 1962 and was neither 
caused nor precipitated or accelerated thereby or 
otherwise related thereto or to his tour of duty 
with this employer from sometime either in 1938 
or 1939 to May 1, 1962; 

. That a hearing upon the said claim was first held 
on August 25, 1964; that at the said hearing the 
employer and the insurance carrier made objections 
to the claim, including the objection that the claim- 
ant failed to file a written notice of the alleged 
injury or illness within the statutory period; 

_ That written notice of the alleged injury or illness 
was not given to the employer and to the Deputy 
Commissioner within the statutory period and the 
employer did not have knowledge of the alleged 
injury or illness; that the claimant did not sus- 
tain an injury or any illness arising out of or in 
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the course of his employment on May 1, 1962 or at 
ime during his tour of duty with this employ- 
er from sometime either in 1938 or 1939 to May 1, 


1962; 
. That the claimant 


13. 


14. 


g findings of fact, it is ordered by 
oner that the claim for compensation 
€ same is hereby REJECTED for the 
following reasons: 
1. That the claiman 


. That the claimant failed to give written notice of 
the alleged injury or illness to the employer and to 
the Deputy Commissioner within the statutory 
period. 


SUMMARY OF ARGUMENT 
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. that claimant had failed to show that he had given timely 
written notice of any alleged injury as required by Sec- 
tion 12 of the compensation law, 33 U.S.C. 912. Ac 
cordingly, the court below correctly concluded by its 
decision that the findings of the deputy commissioner on 
the factual issues were to be accepted upon judicial re- 
view. O’Keeffe v. Smith, Hinchman & Grylls, 380 US. 
359 (1965); O'Leary v. Brown-Pacific-Maxon, Inc., 340 
U.S. 504 (1951) ; Phoenix Assurance Co. V. Britton, 110 
U.S. App. D.C. 118, 989 F.2d 784 (1961) ; General Acci- 
dent Fire & Life Assurance Corp. v. Britton, 103 U.S. 
App. D.C. 135, 955 F.2d 544 (1958) ; Gooding v. Willard, 
209 F.2d 918, 916 (2d Cir. 1954). 


ARGUMENT 


The deputy commissioner’s findings that claimant sus- 
tained no employment injury and gave no timely written 
notice of injury are supported by the record considered 
as a whole and are not irrational. 


(a) Scope of Review 


The standard for judicial review in cases arising under 
the Longshoremen’s Act has been carefully delineated by 
the Supreme Court. The limited scope of this review has 

“gyfficiently described by saying that the 
commissioner] are to be accepted 
ed by substantial evidence on 
O'Leary v. Brown- 
51). It is not 
necessary that the evidence 
accepted by the deputy commissioner. 
judicial review of that inf 

_ , statutory provis 
not inconsistent with 
inference . . . is conclusive. No 
set aside that inference because 
chosen by the Deputy Commissioner is 
able.” Cardillo v. Liberty Mutual Ins. Co., 380 U.S. 469, 
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477-478 (1947). And “i]t is likewise immateria] that 
the facts permit the drawing of diverse inferences. The 
Deputy Commissioner alone is charged with the duty of 
initially selecting the inference which seems most reason- 
able and his choice, if otherwise sustainable, may not be 
disturbed by a reviewing court.” Id. at 478. See also 
Del Vecchio v, Bowers, 296 U.S. 280 ( 1935); Voehl 
v. Indemnity Ins. Co. 288 US. 162 (1933). I£ 
the inferences drawn by the deputy commissioner 
are supported by the evidence or if the holding 
reached by the deputy commissioner is not “irrational”, 
those inferences or that holding are to be sustained in 
judicial review. O’Keeffe v. Smith, Hinchman & Grylls, 
380 U.S. 359 (1965). And this “irrational” test has been 
applied so as to deny upsetting a deputy commissioner’s 
award based upon his interpretation of the statutory pro- 
visions of the compensation Act even on a fundamental 
matter of coverage. Michigan Mutual Liability Co. v. 
Arrien, 344 F.2d 640 (2d, Cir.), cert. denied, 382 U.S. 
835 (1965). 

The principles enunciated above have been consistently 
recognized and applied by this Court in Longshoremen’s 
Act cases. Phoenix Assurance Co. v. Britton, 110 U.S. 
App. D.C. 118, 289 F.2d 784 ( 1961); General Accident 
Fire & Life Assurance Corp. v. Britton, 103 U.S. App. 
D.C. 185, 255 F.2d 544 (1958) ; Liberty Mutual Ins, Co. 
v. Britton, 100 U.S. App. D.C. 236, 243 F.2d 659 (1957). 
United States Fidelity & Guaranty Co. v. Britton, 88 U.S. 
App. D.C. 293, 188 F.2d 674 ( 1951). In short, the deputy 
commissioner’s compensation order, if supported by sub- 
stantial evidence, can only be set aside for an error of 
law. A review of the record here discloses that the depu- 
ty commissioner’s determinations were based upon such 
evidence. 


(b) The Evidence 


The record in the instant case consists of the type- 
written transcript of the administrative hearing held be- 
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fore the deputy commissioner on August 25, 1964 and 
November 23, 1964, with exhibits. 

With reference to the question presented to the deputy 
commissioner in the administrative proceedings, namely, 
whether claimant had in fact sustained an injury which 
arose out of and in the course of his employment and had 
given timely written notice thereof, the record discloses 
that on or about May 1, 1962 (the date of claimant’s 
alleged injury), claimant was employed in a parking lot 
(for the employer) at 624 D Street, Northwest (in the 
District of Columbia) ; that this lot held about 80 cars and 
claimant ran it pretty much by himself; that he did, how- 
ever, have help on Saturdays, holidays and in the morn- 
ings (T. 44, 119) 5? that it was not at all unusual for one 
man to operate such a lot; that the employer has other 
similar lots which are also operated by one man; that 
claimant was never told he had to work Sundays and 
nights at the ball park lot (operated by the employer) ; 
that claimant did occasionally work at the ball park, not 
over a half dozen times, which was “kind of extra work” 
(T, 78-80, 120) ; that claimant was not compelled to work 
there but was merely asked if he wanted that extra work 
(T. 77, 120-121) ; that, according to the claimant him- 
self, everybody in the parking-lot business puts in 
about the same hours as he did (T. 48-44); that 
of the 80 car spaces at the parking _ lot, approxi- 
mately 65 were occupied by cars parked all day (T. 
121); that claimant (since leaving the employer) has 
been working as a porter at Children’s Hospital (T. 132) ; 
that his medical history showed he had worked for the 
subject employer (a parking-lot company) for twenty- 
odd years and had become sick in May, 1962; that at that 
time, claimant was a parking-lot manager for the employ- 
er (T. 182-183); that in his history of this sickness, 
claimant “was unable to describe any of his symptoms 
_.. other than... lack of memory”; that, according to 


27. refers to the typewritten transcript of the proceedings be- 
fore the deputy commissioner. 
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this history, he had been taken to D. C. General Hospital 
and then to St. Elizabeths Hospital, having had two ad- 
missions to the latter; that there was “no evidence of 
mental disorder” at the time of claimant’s examination 
by a psychiatrist (Dr. Robert Henry Groh) who testified 
for the employer; that there was “no evidence of distor- 
tions, hallucinations, [or] delusions”; that claimant was 
unable, however, adequately to recall the symptoms he 
had during the acute phase of his illness (T. 138); that 
claimant’s wife, in describing his symptoms to the psy- 
chiatrist, said the claimant had become restless, confused 
and did odd things apparently of a religious nature and 
implication, such as sprinkling water on clothes and other 
household objects and calling it holy water (T. 138-184) ; 
that, again according to what his wife told the psychia- 
trist, claimant thought something or somebody was con- 
trolling his mind and thinking; that, in the opinion of the 
psychiatrist, claimant’s conduct probably represented a 
schizophrenic reaction, having no connection with claim- 
ant’s employment with the subject employer; that at the 
time he examined claimant, it was his opinion that claim- 
ant was able to engage in full employment, including re- 
turn to work as a parking-lot attendant (T. 134); that 
no specific correlation could be made between claimant’s 
work as a parking-lot attendant and the schizophrenia 
from which claimant had suffered back in 1962 (T. 185) ‘ 
that, when claimant became ill in May of 1962, neither 
he nor his wife ever called the employer to say claimant 
had become ill or that he had become sick by reason of 
anything related to his job (T. 57, 81, 82, 121); that 
neither he nor his wife ever called the employer to ask 
for any medical attention that might have been required 
of the employer because of an illness or injury associa- 
ted with claimant’s job (T. 121); that claimant’s super- 
visor had never been informed that claimant’s now-alleged 
illness was mental (T. 129). 


10 
(c) Discussion 


The deputy commissioner’s task in the instant case was 
to decide from the evidence in the record as a whole and 
the reasonable inferences to be drawn therefrom whether 
the employee had sustained an employment-related in- 
jury with respect to which he had given timely notice to 
the employer and the deputy commissioner, as claimed. 

It was solely within the province of the deputy commis- 
sioner, as trier of the facts, to determine the credibility 
of witnesses, including claimant; he could disbelieve any 
part or all of the evidence presented according to his 
judgment of its truthfulness and reliability: Kwasizur 
v. Cardillo, 175 F.2d 235 (3d Cir.), cert. denied, 338 U.S. 
880 (1949) ; Gooding v. Willard, 209 F.2d 913 (2d Cir. 
1954) ; Wilson & Co. v. Locke, 50 F.2d 81 (2d Cir. 1931) ; 
Hudnell v. O’Hearne, 99 F.Supp. 954 (D.Md. 1951) ; John 
W. McGrath Corp. v. Hughes, 289 F.2d 403 (2d Cir. 
1961); Associated General Contractors v. Cardillo, 70 
App. D.C. 308, 106 F.2d 237 (1939). 

The rule as to acceptance upon judicial review of the 
deputy commissioner’s evaluation of the credibility of 
witnesses applies also to medical witnesses. Todd Ship- 
yards Corp. v. Donovan, 300 F.2d 741 (5th Cir. 1962) ; 
John W. McGrath Corp. v. Hughes, 289 F.2d 403 (2d 
Cir, 1961) ; Gooding v. Willard, 209 F.2d 913 (2d Cir. 
1954). With respect to any conflict in the medical testi- 
mony offered by the parties, a deputy commissioner is 
not bound to accept the opinion or theory of any particu- 
lar medical examiner. He may rely upon his own obser- 
vation and judgment in conjunction with the evidence: 
Todd Shipyards Corp. v. Donovan, supra; Hampton Roads 
Stevedoring Corp. v. O’Hearne, 184 F.2d 76 (4th Cir. 
1958) ; Baltimore & O. R. Co. v. Clark, 56 F.2d 212 (D. 
Md. 1932) ; Jarka Corporation of Philadelphia v. Norton, 
56 F.2d 287 (E.D. Pa. 1930) ; Liberty Stevedoring Co. v. 
Cardillo, 18 F. Supp. 729 (E.D. N.Y. 1937) ; Zurich Gen- 
eral Accident & Liability Ins. Co. v. Marshall, 42 F.2d 1010 
(W.D. Wash. 1930) ; Ryan Stevedoring Co. v. Norton, 50 
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F.Supp. 221 (E.D.Pa, 1948) ; Liberty Mutual Ins. Co. v. 
Marshall, 57 F.Supp. 177 (W.D.Wash. 1944), aff'd, 151 
F.2d 1007 (9th Cir. 1945); Contractors PNAB v. Pills- 
bury, 150 F.2d 310 (9th Cir. 1945); Crescent Wharf & 
Warehouse Co, v. Cyr, 200 F.2d 638 (9th Cir. 1952); 
Marine Operators v. Barnhouse, 61 F.Supp. 572 (N.D. 
Ill. 1944) ; cf. Sentilles v. Inter-Caribbean Shipping Corp., 
361 U.S. 107 (1959). 

Disposition of the issues in this case did not, of 
course, require the deputy commissioner to accept the 
testimony of the claimant or of claimant’s witnesses. See 
Kwasizur v. Cardillo, 175 F.2d 285 (8d Cir.), cert. 
denied, 338 U.S. 880 (1949), where it was stated: 


... . As for Kwasizur himself, it could hardly be 
claimed that the Deputy Commissioner was bound to 
accept the truth of the story, even though it were 
not contradicted, if it seemed to him, as the trier of 
facts, an improbable one. We think, therefore, if no 
further testimony had been presented except that 


offered on behalf of the claimant, the finding against 
him could not be disturbed by a court. 


In Henderson v. Pate Stevedoring Co., 184 F.2d 440 
(5th Cir. 1948), wherein a judgment of the United 
States District Court for the Southern District of Ala- 
bama was reversed because of the failure to give finality 
to the finding of the deputy commissioner, the Court said: 


..- If the evidence is conflicting, if it permits of con- 
flicting inferences, the weighing of the evidence and 
the drawing of reasonable inferences is for the Dep- 
uty Commissioner. On review the court may not 
treat the matter as one of first impression and sub- 
stitute its independent findings for those of the Dep- 
uty Commissioner, for Congress has provided, and 
the courts have held, that such findings are conclu- 
sive if there is evidence to support them. 

On this record we think it cannot be said that 
there is no evidence to support the findings and 
award. It was error to set aside and enjoin enforce- 
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ment of the order. The judgment is reversed and the 
cause is remanded with directions to enter a judg- 
ment sustaining the order of the Deputy Commis- 
sioner. (Citations omitted.) 


It is readily apparent from the evidence outlined above 
that the deputy commissioner in the instant case had 
ample warrant in the record for his determination that 
there was no causal relationship between the work of the 
deceased (either as an original, precipitating or aggra- 
vating activity or force) and his present physical condi- 
tion. There was affirmative evidence that this condition 
was the natural progression of an illness, unassociated 
with any work. The deputy commissioner, with proper 
justification, found in effect that the evidence which 
demonstrated an absence of such association was the more 
credible. This, as trier of the facts, was within his au- 
thority. The fact that he did not accept testimony offered 
by claimant instead constitutes no basis for reversal. 

This Court recently stated in Wolff v. Britton, 117 


U.S. App. D.C. 209, 328 F.2d 181 (1964) : 


[The deputy commissioner] concluded on a record 
which supports him that the claim was not compensa- 
ble. Since “there is factual and legal support for that 
conclusion, [the judicial] task is at an end”. (Cit- 
ing Cardillo v. Liberty Mutual Ins. Co., 380 US. 
469, 479 (1947).) 


The judicial function is not to decide the case itself, as 
we have seen, but, instead, to determine whether there is 
substantial evidence in the record to support the deputy 
commissioner’s decision of the case. 

Moreover, it should be noted that judicial review of a 
rejection of a claim involves a somewhat different view- 
ing of the evidence from review of an award of compen- 
sation. In the latter case there must be affirmative evi- 
dence in the record to support the award; in the former, 
affirmative evidence is not needed to support the denial 
of compensation since, upon failure of a claimant to carry 
the burden of proof in support of his claim, the claim 
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must be rejected notwithstanding the absence of affirma- 
tive evidence to disprove the claim. In other words, it is 
not necessary for the employer to prove a negative. 
Gooding v. Willard, supra; Kwasizur v. Cardillo, supra. 
The rejection follows the claimant’s failure to establish 
his claim. In the Gooding case, the court at page 916 
said: 


We might let decision turn on the above, but it 
should also be noted that the burden to show that the 
accident was a contributing cause of the death was 
on the appellee. It is obvious, of course, that in point 
of fact it either was or was not a contributing cause. 
However, in point of proof of causal connection, the 
conclusion of the trial judge that the finding of no 
causal connection was inadequately supported by the 
evidence leaves the appellee’s burden undischarged. 
The finding of no causal connection went unneces- 
sarily far in position terms, but whether or not it 
went unjustifiably far on the evidence it was at least 
an expression of the determination of the Commis- 
sioner that the evidence was short to show affirma- 
tively a causal connection between the accident and 
the death. It is abundantly clear that the evidence on 
the subject was so conflicting that the Commissioner 
could reasonably have found that there was no pre- 
ponderance in favor of the appellee. As no more was 
needed to support his decision it was error to set it 
aside. (Emphasis supplied.) 


Further, it should be noted that in cases such as this 
there is no presumption of compensability arising from 
the mere occurrence of an injury or the mere showing 
of disability, without more. It is essential for a claimant 
to do more than present an application for payment. He 
must show to the satisfaction of the trier of the facts 
that disability is causally related to some employment in- 
jury. The presumption of Section 20(a) of the Long- 
shoremen’s Act, 33 U.S.C. 920(a), that a “claim” for 
compensation comes within the Act requires some showing 
of the existence of facts supportive of such claim. There 
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is, as stated, no presumption in favor of compensability. 
Hines vy. Pacific Mills, 214 S.C. 125, 51 §.E.2d 383 
(1940). Instead, a claimant must still establish his 
claim of compensability. It is still the law that the 
burden is on him to prove the facts entitling him to an 
award of compensation, and this burden does not shift. 
Numerous cases to this effect are cited under Key Nos. 
1339 and 1362, “Workmen’s Compensation”, American 
Digest System. Many have extensively spelled out or de- 
tailed the obligations of claimants. Thus, in Central E. 
& C. Co. v. Rossano, 75 R. I. 108, 64 A.2d 197 (1949), 
a mere showing of inability to work was considered in- 
sufficient to support a claim for compensation. Many of 
the decisions state in various ways that an award of 
compensation may not be made on the basis of conjecture 
or speculation, and that a claimant must prove all factors 
or elements essential to a compensable claim: Robertson 
yv. North American Refactories, 169 Md. 187, 181 ATL. 
233 (1935) ; Conquy v. New Jersey P. & L. Co., 28 NJ. 
Super. 325, 938 A.2d 23 (1953); Houle v. Tondreaux 
Bros., 91 A.2d 481 (D.Me. 1953) ; Weirton Coal Co. v. 
Mishawake R. & W. Co., 119 Ind. 309, 84 N.E. 2d 897 
(1949) ; Broughton v. South Carolina G. & F. Dept., 219 
S.C. 50, 64 S.E. 152 (1951); Roberts v. M.S. Carrol Co., 
68 So.2d 689 (La. App. 1953); Wiltze v. Borden's Farm 
Products Co., 328 Mich. 257, 48 N.W.2d 842 (1951). 
Two Wisconsin cases phrase the standard of proof re- 
quired of a claimant in terms of dispelling any “legiti- 
mate doubt” in the mind of the compensation agency: 
Dentrice v. Industrial Comm’n, 254 Wis. 159, 35 N.W. 
2d 218 (1949); Skelly v. Industrial Comm’n, 254 Wis. 
315, 36 N.W.2d 58 (1949). And in Lopez v. Kennecott 
Copper Corp., 71 Ariz. 212, 225 P.2d 702 (1950), the 
court said that the claimant must show affirmatively that 
he is entitled to compensation, that the commission is not 
required to disprove claimant’s contention, and that if 
reasonable men could reach different conclusions from the 
evidence the decision of the commission has the same force 
as the verdict of a jury. For other cases adhering to 
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tnis principle, see Rogers v. Williams, 196 Va. 39, 82 
S.E.2d 601 (1954); Anderson v. Cowger, 158 Neb. 772, 
65 N.W.2d 51 (1954); Reeves Motor Co. v. Reeves, 204 
Md, 576, 105 A.2d 236 ( 1954) ; McCaleb v. Greer, 267 
S.W.2d 54 (Mo. App. 1954) ; Rick v. Industrial Comm'n, 
266 Wis. 460, 63 N.W.2d 712 (1954). 

Disability from some disease which is the result of the 
progression of natural causes unrelated to some industrial 
mishap is not compensable; and there is a presumption 
that such a diseased condition is idiopathic as to both 
origin and development. Macko v. Raritan Valley Farms, 
131 N.J.L. 288, 35 A.2d 872 (1944), holding that the 
burden was on claimant to establish that brain injury 
with symptoms of subarachnoid bleeding shown by yellow- 
ish discolored brain tissue was not idiopathic, and that 
this burden of establishing an industrial accident is the 
sine qua non for recovery. See also Black v. Mahoney 
Troast Const. Co., 168 A.2d 62 (NJ. Super. 1962). 

Whether a presumption of the kind noted in the Macko 
and Black cases may or may not be said to exist under the 
Longshoremen’s Act is immaterial to decision here. What 
is important is that under the Longshoremen’s Act, as we 
have seen, the burden to establish industrial compensabili- 
ty was on this claimant, as it is upon all who apply for 
compensation. Any presumption that may arise in favor of 
claimants under Section 20 of the Longshoremen’s Act 
disappears with the introduction of substantial evidence 
militating against the presumption which is but a prima 
facie one. This is clear from the language of the Act 
and the construction given that language in Del Vecchio 
v. Bowers, 296 U.S. 280-287 (1935). 

In the present case the claimant has failed to meet the 
burden that was his to the satisfaction of the deputy 
commissioner. 

With respect to the matter of notice of injury (which 
includes employment-related illnesses, Section 2(2), 33 
U.S.C. 902(2)), the Longshoremen’s Act requires the em- 
ployee to inform the employer and the deputy commis- 
sioner “in writing” and “within thirty days” thereafter, 
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or be barred from asserting his claim. Section 12(a), 33 
U.S.C. 912(a). Actual knowledge by the employer, if 
the deputy commissioner specifically finds no prejudice 
has ensued from the employee’s failure to give written 
notice, may dispense with the operation of the bar. 

Here the record shows that no timely written notice 
was given and that the employer never had independent 
knowledge of any alleged incident. Consequently, wholly 
apart from all considerations of whether the employee 
did or did not actually sustain an employment-related 
injury, the employee’s claim would effectively be barred 
by the operation of Section 12, supra, alone. 


CONCLUSION 


In view of the above, it is the respectful submission 
of the appellee deputy commissioner that the compensa- 
tion order complained of is in accordance with law, and 
that the judgment of the court below sustaining it was 
proper and should be affirmed. 
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